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will be totally inadequate according to the accepted doctrine of equity and who 
is innocent of any intention to speculate. 

There is still another theory upon which specific performance might have 
been granted in the cases under discussion. It is well settled that where a 
vendor of land is unable to give a good title to his vendee, a court of equity 
will give damages although the same relief could be obtained in a law court. 2e 
The reason for such practice seems to be that equity regards the nature of the 
original contract and not the subsequent status of the parties in determining 
whether or not it will grant relief. If this be so, it follows that the fact that 
the plaintiff vendee has contracted to sell to a third person should be imma- 
terial. Furthermore, the courts, influenced by the practices of the business 
community, hold that a contract vendee of land has something more than a mere 
right in personam; he has a sort of property right. 2T To deny him equitable 
relief merely because he has exercised that right by contracting to sell to a 
third person seems clearly inconsistent. The theory that the sole test of 
equitable jurisdiction should be the nature of the original contract seems sound 
in that it furnishes a good working rule and tends to increase the number of 
instances in which equity will grant relief. Its adoption would obviate many of 
the difficulties which have confused the courts and have led to inconsistent 
and undesirable decisions. 

It may be conceded that affection for a piece of land is a valid reason 
for granting specific performance. The fallacy in the reasoning in the Hazelton 
case lies not only in disregarding the nature of the original contract, but in the 
assumption that where there is no affection, legal damages must be adequate. 
That they were inadequate in the Hazelton case has already been shown. That 
they are more or less speculative in any case is unquestionable, for the market 
value of land, if there is such a thing, is based upon opinion and is extremely 
difficult to ascertain. 28 

Waiver and Estoppel as Defenses to Contract Actions. — The case of 
United States Fidelity Co. v. Robert Grace Contracting Co. 1 raises some interest- 
ing problems. The plaintiff was under a contract to build roads for the 
defendant, which was in turn obligated on a bond to a county. Two points of 
dispute arose: the plaintiff claiming (1) that it was entitled to receive monthly 
payments based upon its own estimates and not upon estimates by the county 
engineer ; (2) that it was not bound to keep in repair during the period of 
construction the finished portions of the roads. The plaintiff tendered a bill 
based upon its own estimates which the defendant requested time to pay, but 
as the latter defaulted in payment for some considerable time the plaintiff 
repudiated the contract and sued on a quantum meruit. The District Court sus- 
tained the plaintiff's contentions, allowed a recovery and denied the defendant's 
counterclaim for breach of contract. The Circuit Court of Appeals remanded 
the case for a new trial on the ground that rhe lower court misconstrued the 
contract. 

26 Maguire v. Heraty (1894) 163 Pa. St. 381, .30 Atl. 151; Cathcart. v. 
Robinson (U. S. 1831) 5 Pet. 264. 

21 For example, if buildings are destroyed between the date of entering into 
the contract and the time fixed for performance without the fault of the 
vendor, the vendee bears the loss. Sewell v. Underhill (1910) 197 N. Y. 
168, 90 N. E. 430; Brewer v. Herbert (1869) 30 Md. 301; contra, Good v. 
Jarrard (1912) 93 S. C. 229, 76 S. E. 698. For a discussion of the rights of a 
contract vendee, see (1901) 1 Columbia Law Rev. 1. 

28 See Sloan v. Baird (1900) 162 N. Y. 327, 330, 56 N. E. 752. 

1 (C. C. A. 1920) 236 Fed. 283. 
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If these were the only facts in the case its disposition would be clear, but 
there are others which add difficulties. Soon after commencing performance 
the parties, in order to settle the dispute as to repairs, agreed collaterally that 
the plaintiff would make repairs and the defendant pay for them, but if it 
should later be decided that the plaintiff was obligated to repair under the ori- 
ginal contract the money would be refunded. The defendant paid the plaintiff for 
repairs under the collateral agreement and also for construction work under 
the main contract. Payment was based on the plaintiff's estimates of the value 
of its work, which exceeded those of the engineer; the total was a sum 
sufficient to meet the bill tendered by the plaintiff. The Circuit Court said 
that the plaintiff was bound to repair under the original contract and, there- 
fore, the collateral agreement was invalid for want of consideration. Accord- 
ingly, the plaintiff having nothing due from the defendant could recover nothing 
and that the defendant could counterclaim. But the court adds by way of 
dictum that an estoppel may possibly be used to afford the plaintiff a right to 
recover. It is the purpose of this note to discuss the problems that will rise 
on the new trial. 

I. The Rights of the Plaintiff. It seems very clear that the collateral 
agreement is a valid contract since the plaintiff's promise to repay the defend- 
ant involves the surrender of a legal privilege, 2 though it is true that the 
promise to repair does not. 3 Accordingly, since the contingency, i. e., the con- 
struction of the contract in the defendant's favor, upon which it became the 
plaintiff's duty to repay, had not arisen when the plaintiff presented its bill, the 
latter owed the defendant nothing. But if we assume that the collateral agree- 
ment is not a valid contract, the possibility of the defendant's recovering the 
money is gone forever * and, therefore, the court's contention operates even 
more strongly in the plaintiff's favor. The inevitable conclusion on this phase 
of the case must be that the plaintiff owed the defendant nothing when the 
bill was presented. 

The plaintiff's recovery cannot possibly be based on an estoppel. If we 
view the defendant's conduct as creating a representation that it owed the 
plaintiff, 6 the most that the plaintiff could recover would be for performance 
after and in reliance upon that representation. If we view the defendant's 
conduct as amounting to a promise to pay, it is clear that the very basis of an 
•estoppel is wanting. * 

2 There is no doubt but that the defendant could not recover the money 
paid under protest to a private individual or corporation, and payment in this 
case could not possibly be made under mistake of fact since the terms of the 
contract were in dispute. Therefore, in the absence of a promise the money 
could be kept. 

3 Lingerf elder v. Wainwright (1890) 103 Mo. 578, IS S. W. 844; Main Street 
Co. v. Los Angeles (1910) 129 Cal. 301, 61 Pac. 937. Some courts imply 

a rescission where in fact there is none. Rogers v. Rogers (1885) 139 Mass. 
440; Connelley v. Devoe (1871) 32 Conn. 570. 

1 Supra, footnote 1. It is submitted that the defendant must ascertain the 
nature and scope of his obligations at his peril. 

6 A representation of the law may give rise to an estoppel. Ewart, 
Estoppel (1900), 78. 

8 It is true that courts have enforced gratuitous promises on the basis 
of an estoppel where no consideration was given for the promise. Beatty v. 
Western College (1898) 177 111. 280, 52 N. E. 422; Simpson College v. 
Tuttle (1887) 71 Iowa 596, 33 N. W. 74; see contra, Whitechurch v. Cavenaugh 
[1902] A. C. 117. 

For cases where equity enforces gratuitous promises see Bigelow v. 
Bigelow (1900) 93 Mo. 439, 45 Atl. 513; Messiah Home v. Rogers (1914) 
212 N. Y. 315, 106 N. E. 59; see Pound, Consideration in Equity, (1919) 13i 
Illinois Law Rev. 677. 
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Although a party who has substantially broken his contract where the 
promises are dependent cannot recover at law ' or in equity " on his contract, 
the plaintiff, in spite of a material breach could recover in all jurisdictions in 
quasi-contract, " because it repudiated under the bona fide belief that it was 
privileged to do so. While we might expect a court in an action of contract 
to hold that a plaintiff must at his peril ascertain his privilege, it seems that in 
an action of quasi-contract a court should not adopt so harsh and inequitable a 
rule. This being so, it is unnecessary to determine whether the plaintiff has 
substantially broken its contract since its quasi-contractual rights are unimpaired. 

II. The Right of the Defendant. Turning now to the defendant's rights, it 
is clear that it may recover on the collateral contract, but not for the money 
paid under protest for construction work under the main contract, since the 
plaintiff never promised to repay this money. The defendant's counterclaim on 
the main contract presents a more difficult problem. It is clear that the defend- 
ant may counterclaim unless the plaintiff is discharged from its obligations, 
and this leads us to inquire into the law relating to the discharge of obliga- 
tions. 

Granting that there was a representation which would create an estoppel, 
L e., a representation that the defendant owed the plaintiff, this related to 
performance by the defendant of his own obligation and not to the discharge 
of the plaintiff from his obligation. The same would be true if from the 
defendant's conduct we implied a promise to pay a debt. Or further, if we 
assume that the defendant expressly promised to discharge the plaintiff, such a 
promise unsupported by consideration could not operate as a discharge. Hence, 
it seems that the defendant cannot be barred on an estoppel theory. 

It is commonly said that waivers discharge obligations. 10 If this be 
true and a waiver can be found here, the defendant is barred. The term 
waiver is very loosely used to indicate a relinquishment of rights, privileges, 
powers and immunities. u Where a party to a contract has prevented per- 
formance by the other party, " performance is said to be waived. The com- 
monest cases where the term waiver is used is where the Statute of Limita- 
tions has run and the defendant promises to pay the debt or makes a part 
payment. The term waiver is also applied to cases where the plaintiff has an 
election of remedies 13 and to cases where a party accepts performance after a 
known breach by the other party. " The term waiver properly defined means 

'Pitcairn v. Philip Hess Co. (C. C. A. 1902) 113 Fed. 492; Jones & Hotch- 
kiss Co. v. Davenport (1901) 74 Conn. 418, 50 Atl. 1028. 

8 King v. Bardeau (N. Y. 1822) 6 John. Ch. 38. 

" One who has wilfully and without claim of privilege broken his contract 
cannot recover in quasi-contract. Turner v. Robinson (1833) 5 B. & Al. 789; 
Metier v. Goddard (1852) 34 Me. 102; Stark v. Parker (Mass. 1824) 2 Pick. 
267. See contra, Britton v. Turner (1834) 6 N. H. 481. It is submitted that 
the plaintiff in this case could recover under either rule. 

"Phillips & Colby Const. Co. v. Seymour (1875) 91 U. S. 646. The term 
waiver is very loosely used. In the law of insurance it is used interchangeably 
with estoppel and both are discussed together. See Richards, Insurance (1909) 
c. 6, 7 and 8; Ewart, Waiver Distributed (1917) c. II. 

11 It is clear that rights and duties cannot be waived. Dobson v. Espie 
(1857) 2 H. & N. 79; Foster v. Dawber (1851) 6 Exch. 838. 

"United States v. United Engineering Co. (1914) 234 U. S. 236, 34 Sup. 
Ct. 843; Anvil Mining Co. v. Humble (1894) 153 U. S. 540, 14 Sup. Ct. 876. 

K Warren v. Crane (1883) 50 Mich. 300, 15 N. W. 465; Cable v. United 
States Life Ins. Co. (C. C. A. 1901) 111 Fed. 19. 

14 If after a known breach further performance is accepted repudiation may 
not be made. Baste v. Byre (1881) 51 Wise. 531, 8 N. W. 494; Jeffrey Mfg. 
Co. v. Central Coal & Iron Co. (C. C. A. 1899) 95 Fed. 408. 
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nothing more than the voluntary and intentional relinquishment of a privilege 
as a defense. 15 Rights and duties can never be waived, 16 and not every defense 
can be waived. 

With this conception of waiver let us apply it to some of the group of 
cases above mentioned. Take the case of the election of remedies. Where a 
party elects one of two inconsistent remedies, he loses the privilege of pur- 
suing the other ; " but where he pursues a supposed remedy to which it later 
appears he was not entitled, he will not lose the remedy he actually has. 18 Or, 
again, a party may resolve in accepting performance from one who has sub- 
stantially broken his promise that he will not lose his privilege to repudiate yet 
it is clear that he will. Still more forcefully is the absence of intention to 
relinquish a privilege brought out in those cases where by trick a party in 
whose favor the Statute of Limitations has run is induced to make a part 
payment or a promise. In none of these cases is intention at all material be- 
cause the law attaches consequences regardless of intentions. If the term 
waiver is applied to these cases it must be carefully distinguished from the 
term as denned above; which always indicates an intentional act. It seems 
incorrect, therefore, to speak of the defenses which a defendant is denied in 
these cases as having been waived. Conversely it is incorrect to say in those cases 
where a party has materially broken his promise that he is barred from recovery 
because he has waived performance by the other party, for here again intentions 
are of no consequence. 

These principles applied to the principal case show clearly that there could 
be no waiver of performance by the defendant since (1) there was no intention 
on the defendant's part to relinquish performance by the plaintiff and (2) if 
there had been it could not operate to discharge the plaintiff inasmuch as obli- 
gations cannot be waived. 

It is believed that to discharge obligations by intention the same elements 
are required which in the law of simple contracts are necessary to create such 
obligations, i. e., consideration or an instrument under seal. There are many 
adjudicated cases in which the sole inquiry before the court was whether or' not 
consideration had in fact been given for the promise to discharge the obliga- 
tions. '" Surely the legal profession would be startled by the proposition that 
obligations of contract could be discharged by a mere gratuitous promise. 

There are however exceptions to this rule. By the law of bills and notes 
a cancellation destroys obligations ; , by the law of simple contracts, the giving 
of a receipt with intent to discharge an obligation discharges it. "" Again, in 

10 The various elements of this definition though not so clearly expressed 
may be found in the following cases : Eaton v. Globe & Rutgers Fire Ins. Co. 
(1917) 227 Mass. 354, 116 N. E. 536; Burnham v. Interstate Casualty Co. (1898) 
117 Mich. 142, 75 N. W. 445; Rice v. Fidelity, etc. Co. (C. C. A. 1900) 103 
Fed. 427; Holdsworth v. Tucker (1887) 143 Mass. 374, 9 N. E. 764; Dawson v. 
Shillock (1882) 29 Minn. 191, 12 N. W. 526. Of course intentions as expressed 
must govern. West v. Piatt (1879) 127 Mass. 572. 

16 Supra, footnote 11. It is clear that if A tells B that he intends never to 
sue him he may still sue B. It is also clear that all defenses cannot be waived. 
If A tells B that he will not interpose lack of consideration as a defense, he 
may still do so. It is also true, probably, that only a few statutory defenses 
may be waived, the commonest of which is the Statute of Limitations. 

"Butler v. Hildreth (1842) 41 Mass. 49; Northern Pac. R. R. v. Babcock 
(1894) 154 U. S. 190, 14 Sup. Ct. 978; (1912) 12 Columbia Law Rev. 62. 

"Bierce v. Hutchins (1907) 205 U. S. 340, 27 Sup. Ct. 524; Doyle v. 
Hamilton Fish Co. (C. C. A. 1916) 234 Fed. 47. 

19 Foakes v. Beer (1884) L R. 9 A. C. 605; Bidder v. Bridges (1887) L. R. 
37 Ch. D. 406. 

10 This doctrine is peculiar to New York. Gray v. Barton (1873) 55 N. Y. 
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sales, taking defective goods in full satisfaction or accepting late delivery of 
goods as complete performance 21 discharges the seller from all liability. Since 
performance of what a party is bound to perform cannot be a consideration for 
a new promise, 2a it is difficult to see how doing less than that could possibly 
be a consideration. If these cases are law for the discharge of obligations by 
intention the elements requisite for their creation are not necessary, and if this 
is true there is no reason why a mere waiver cannot also discharge obligations. 
In the sales cases it may be urged that the seller gives something in exchange 
for the buyers' promise, while in a case of mere waiver the party in whose 
favor a waiver is made gives nothing; but the answer is that according to the 
accepted doctrines of consideration the seller has in fact given nothing. Those 
who would support the sales cases might object to this formal and technical 
reasoning by showing that the seller could have been discharged by doing 
something else, however small, in exchange for the buyer's promise, and that 
as a matter of fact he might have obtained a discharge by doing less than he 
actually did. This argument strikes at the very doctrine of consideration, 
which should perhaps be abandoned in the discharge of obligations and retained 
in their creation, or abandoned as to both. 

In the principal case the defendant can be denied a counterclaim only on 
the ground that it has substantially broken its promise 23 and this is for the 
jury to determine, 21 the sole question being whether the defendant has unrea- 
sonably delayed in a payment it was bound to make. 

68; McKenzie v. Harrison (1890) 120 N. Y. 260, 24 N. E. 458. A mere promise 
to discharge will not effect a discharge. Garnsey v. Garnsey (Me. 1917) 101 
Atl. 447. 

21 Mere acceptanee of goods delivered late does not bar an action for delay 
in performance by the seller. Industrial Works v. Mitchell (1897) 114 Mich. 
29, 72 N. W. 25; see contra, Jones v. Bloomgarden (1906) 143 Mich. 326, 106 
N. W. 891. Payment of the purchase price in full is held to operate as a bar 
to an action for delay. Medart Pulley Co. v. Dubuque Mill Co. (1903) 121 
Iowa 244, 96 N. W. 770. For discussion of the problem whether or not accept- 
ance of defective goods bars an action by the buyer, see (1920) 20 Columbia 
Law Rev. 803. 

22 Supra, footnote 3. 

23 Supra, footnotes 7 and 8. But see Phillips & Coiby Const. Co. v. Seymour, 
supra, footnote 10, for a case where the defendant was allowed to counterclaim 
though he had so substantially broken his promise that the plaintiff was entitled 
to repudiate. This case seems unsound and cannot be supported even if we 
assume that the promises were independent. If the promises were independent 
the question of substantial breach by the defendant as an excuse for the plain- 
tiff's repudiation was of no consequence. 

24 Jones & Hotchkiss Co. v. Davenport, supra, footnote 7; Pitcairn v. Philip 
Hess Co., supra, footnote 7. 



